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The modern society is a rule-of-law society. The core meaning of the law is 
acting in accordance with the law. However, in such a country where executive 
power occupies a leading position, we emphasize that the executive authority 
acting in accordance with the law play a vital role in the construction of the 
society governed by law. Based on the summary of historical experience, which 
is about the serious consequences lead by the abuse of administrative power ,and 
the study of the advanced concepts ,which come from the exercise of rights from 
all over the world , China has established the system of administrative litigation 
to protect the individual rights and supervise administration acting according to 
law. In administrative proceedings, the administrative revocation decision is the 
most important judgment and is used most widely, because the main contents of 
the administrative claims from the plaintiff are about revocation or revoking an 
illegal specific administrative act partly, and the court uses jurisdiction to 
revoke the illegal specific administrative acts, which offers the most direct and 
effective protection for administrative counterparts` rights. However, the current 
revocation decision`s institution is never set on the basis of administrative law 
theories .It is just listed simply. What`s more, there are still some problems on 
the regulations, such as logical inconsistency, unclear boundary, which leads to 
confusion in judicial practice. The abrogation of judgment that the court sets 
according to the current law hasn`t protected the interests of the administrative 
counterpart well and doesn`t show its supervision and balance of judicial right 
over administrative right. To some extent, it causes the incoordination between 
the application of the administrative revocation decision and socio-economic 
development. Therefore, it is urgent to improve the administrative revocation 
decision`s institution from the aspect of system.    
    On the basis of how to make revocation decision justice and efficient, the 















concepts and features of Chinese administrative revocation decision and does 
the research on the significance of revocation decision, thus providing a 
theoretical basis for the following parts. In the second part, it investigates the 
current administrative revocation decision`s institution and analyzes the 
practical operational problems about revocation decision. In the third part, it 
analyzes the reasons for the problems of revocation decision from macroscopic 
aspect, which is the preparation for the improvement of specific systems. In the 
fourth part, it discusses some core problems related to the administrative 
revocation decision on the view of microcosmic aspect to solve the main points 
and difficult points in theory. In fifth part, it puts forward personal views on the 
amendments and revisions of the administrative revocation decision`s institution 
by the combination of theory and practice according to the four 
above-mentioned parts, which aims at offering better services for the practice of 
the administrative judicial trial. 
 



















目   录 
 
目   录 
引  言 .............................................................................................. 1 
第一章 功能地位：行政撤销判决的研究意义 .............................. 3 
第一节 行政撤销判决特征 ...................................................................... 3 
一、行政撤销判决属于形成判决 ............................................................. 3 
二、行政撤销判决具有溯及力 .......................................................... 3 
三、行政撤销判决具有拘束力 .......................................................... 4 
第二节 完善行政撤销判决的意义 ........................................................... 4 
一、实现社会公平正义的需要 .......................................................... 4 
二、确保司法权与行政权相互制衡的需要 ....................................... 5 
三、保护个人合法权益的需要 .......................................................... 6 
第二章 制度审查：行政撤销判决制度的现状评析 ...................... 7 
第一节 审查标准不合理 .......................................................................... 7 
第二节 程序违法撤销制度不严密 ........................................................... 8 
第三节 部分撤销判决适用不明确 ........................................................... 8 
第四节 重作判决规定不清晰 ................................................................... 9 
第五节 对个人利益保护不充分 ............................................................. 10 
第三章 成因分析：行政撤销判决存在问题的原因 .................... 11 
第一节 传统法制思想的束缚 ................................................................. 11 
第二节 行政诉讼目的的偏差 ................................................................. 12 
第三节 行政诉讼类型的缺失 ................................................................. 12 
第四章 理论梳理：完善行政撤销判决的应当把握的几个问题 . 14 
第一节 撤销判决的可分性问题 ............................................................. 14 
第二节 程序瑕疵违法的认定问题 ......................................................... 15 
第三节 行政行为无效和撤销的区分问题 .............................................. 16 















第一节 周圆撤销判决的适用范围 ......................................................... 18 
第二节 确立起诉停止执行原则 ............................................................. 19 
第三节 具体分析行政行为违法的形态和程度 ...................................... 19 
一、违法形态与部分撤销判决的适用紧密相连 .............................. 19 
二、违法程度问题决定程序瑕疵的认定 ......................................... 20 
第四节 做好与重作判决的制度衔接 ..................................................... 21 
第五节 完善撤销判决的辅助措施 ......................................................... 21 
一、合理运用行政协调 ................................................................... 21 
二、重视司法建议工作 ................................................................... 22 
结    语 ........................................................................................ 23 





























Introduction ································································· 1 
Chapter 1 Function and status: the research significant of the 
administrative revocation decision ························ 3 
Subchapter 1 The features of the administrative revocation decision ········ 3 
Section 1 The administrative revocation decision belonging to adjudication 
of formation ···························································· 3 
Section 2 The administrative revocation decision having retroactivity ······ 3 
Section 3 The administrative revocation decision having binding force ····· 4 
Subchapter 2 The significance of improving administrative revocation 
decision ·································································· 4 
Section 1 The need to achieve social equity and justice ······················· 4 
Section 2 The need to ensure the balance between judicial and 
administrative power ·················································· 5 
Section 3 The need to protect the legal rights and interests of the 
administrative counterpart ············································ 6 
Chapter 2 Review of the system: comments on present state of the 
         administrative revocation decision`s institution ········ 7 
Subchapter 1 The unreasonable review standard ································· 7 
Subchapter 2 The imprecise cancellation of procedure illegal ················· 8 
Subchapter 3 The unclear partial revocation decision ··························· 8 
Subchapter 4 The unclear application of repeal judgment ······················ 9 
Subchapter 5 The insufficient protection of personal interests ··············· 10 
Chapter 3 Analysis of the origin: the causes of existing problems 















Subchapter 1 The bondage of traditional thoughts on legal system ·········· 11 
Subchapter 2 The deviation of the purpose of the administrative litigation 12 
Subchapter 3 The lack of the types of the administrative litigation ·········· 12 
Chapter 4 A summary of  the theory: some issues should be 
grasped at improving administrative revocation 
decision ························································ 14 
Subchapter 1 The separability issue of administrative revocation decision 14 
Subchapter 2 The cognizance issues of slight procedure illegal ··············· 15 
Subchapter 3 The invalidity and revocation of administrative act ··········· 16 
Chapter 5 The optimization design: perfect measures of the 
administrative revocation decision`s institution ········ 18 
Subchapter 1 To improve the applicable scope of revocation decision ······· 18 
Subchapter 2 To establish the principle of non-stopping the enforcement of 
administrative acts ··················································· 19 
Subchapter 3 To analyze the degree of illegal administrative act ············· 19 
Subchapter 4 To improve joining with the repeal judgment ··················· 21 
Subchapter 5 To improve auxiliary measures of the revocation decision ···· 21 
Conclusion ·································································· 23 

















引   言 
 1





















































































                                                        








































                                                        














Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
